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the railroad or its agents, regardless of 
the negligence of the railroad; 

(4) Negligence of only the following 
classes of railroad employees: 

(i) Any supervisory employee of the 
railroad at the job site; 

(ii) Any employee of the railroad 
while operating, attached to, or en-
gaged on, work trains or other railroad 
equipment at the job site which are as-
signed exclusively to the contractor; or 

(iii) Any employee of the railroad not 
within (b)(4) (i) or (ii) who is specifi-
cally loaned or assigned to the work of 
the contractor for prevention of acci-
dents or protection of property, the 
cost of whose services is borne specifi-
cally by the contractor or govern-
mental authority. 

§ 646.111 Amount of coverage. 
(a) The maximum dollar amounts of 

coverage to be reimbursed from Fed-
eral funds with respect to bodily in-
jury, death and property damage is 
limited to a combined amount of $2 
million per occurrence with an aggre-
gate of $6 million applying separately 
to each annual period except as pro-
vided in paragraph (b) of this section. 

(b) In cases involving real and de-
monstrable danger of appreciably high-
er risks, higher dollar amounts of cov-
erage for which premiums will be reim-
bursable from Federal funds shall be 
allowed. These larger amounts will de-
pend on circumstances and shall be 
written for the individual project in ac-
cordance with standard underwriting 
practices upon approval of the FHWA. 

[39 FR 36474, Oct. 10, 1974, as amended at 47 
FR 33955, Aug. 5, 1982] 

Subpart B—Railroad-Highway 
Projects 

SOURCE: 40 FR 16059, Apr. 9, 1975, unless 
otherwise noted. 

§ 646.200 Purpose and applicability. 
(a) The purpose of this subpart is to 

prescribe policies and procedures for 
advancing Federal-aid projects involv-
ing railroad facilities. 

(b) This subpart, and all references 
hereinafter made to projects, applies to 
Federal-aid projects involving railroad 
facilities, including projects for the 

elimination of hazards of railroad-high-
way crossings, and other projects 
which use railroad properties or which 
involve adjustments required by high-
way construction to either railroad fa-
cilities or facilities that are jointly 
owned or used by railroad and utility 
companies. 

(c) Additional instructions for 
projects involving the elimination of 
hazards of railroad/highway grade 
crossings pursuant to 23 U.S.C. 130 are 
set forth in 23 CFR part 924. 

(d) Procedures on reimbursement for 
projects undertaken pursuant to this 
subpart are set forth in 23 CFR part 
140, subpart I. 

(e) Procedures on insurance required 
of contractors working on or about 
railroad right-of-way are set forth in 23 
CFR part 646, subpart A. 

[40 FR 16059, Apr. 9, 1975, as amended at 45 
FR 20795, Mar. 31, 1980; 62 FR 45328, Aug. 27, 
1997] 

§ 646.202 [Reserved] 

§ 646.204 Definitions. 

For the purposes of this subpart, the 
following definitions apply: 

Active warning devices means those 
traffic control devices activated by the 
approach or presence of a train, such as 
flashing light signals, automatic gates 
and similar devices, as well as manu-
ally operated devices and crossing 
watchmen, all of which display to mo-
torists positive warning of the ap-
proach or presence of a train. 

Company shall mean any railroad or 
utility company including any wholly 
owned or controlled subsidiary thereof. 

Construction shall mean the actual 
physical construction to improve or 
eliminate a railroad-highway grade 
crossing or accomplish other railroad 
involved work. 

A diagnostic team means a group of 
knowledgeable representatives of the 
parties of interest in a railroad-high-
way crossing or a group of crossings. 

Main line railroad track means a track 
of a principal line of a railroad, includ-
ing extensions through yards, upon 
which trains are operated by timetable 
or train order or both, or the use of 
which is governed by block signals or 
by centralized traffic control. 
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Passive warning devices means those 
types of traffic control devices, includ-
ing signs, markings and other devices, 
located at or in advance of grade cross-
ings to indicate the presence of a cross-
ing but which do not change aspect 
upon the approach or presence of a 
train. 

Preliminary engineering shall mean 
the work necessary to produce con-
struction plans, specifications, and es-
timates to the degree of completeness 
required for undertaking construction 
thereunder, including locating, sur-
veying, designing, and related work. 

Railroad shall mean all rail carriers, 
publicly-owned, private, and common 
carriers, including line haul freight and 
passenger railroads, switching and ter-
minal railroads and passenger carrying 
railroads such as rapid transit, com-
muter and street railroads. 

Utility shall mean the lines and facili-
ties for producing, transmitting or dis-
tributing communications, power, elec-
tricity, light, heat, gas, oil, water, 
steam, sewer and similar commodities. 

[40 FR 16059, Apr. 9, 1975, as amended at 62 
FR 45328, Aug. 27, 1997] 

§ 646.206 Types of projects. 

(a) Projects for the elimination of 
hazards, to both vehicles and pedes-
trians, of railroad-highway crossings 
may include but are not limited to: 

(1) Grade crossing elimination; 
(2) Reconstruction of existing grade 

separations; and 
(3) Grade crossing improvements. 
(b) Other railroad-highway projects 

are those which use railroad properties 
or involve adjustments to railroad fa-
cilities required by highway construc-
tion but do not involve the elimination 
of hazards of railroad-highway cross-
ings. Also included are adjustments to 
facilities that are jointly owned or 
used by railroad and utility companies. 

§ 646.208 Funding. 

(a) Railroad/highway crossing 
projects may be funded through the 
Federal-aid funding source appropriate 
for the involved project. 

(b) Projects for the elimination of 
hazards at railroad/highway crossings 
may, at the option of the State, be 

funded with the funds provided by 23 
U.S.C. 133(d)(1). 

[62 FR 45328, Aug. 27, 1997] 

§ 646.210 Classification of projects and 
railroad share of the cost. 

(a) State laws requiring railroads to 
share in the cost of work for the elimi-
nation of hazards at railroad-highway 
crossings shall not apply to Federal-aid 
projects. 

(b) Pursuant to 23 U.S.C. 130(b), and 
49 CFR 1.48: 

(1) Projects for grade crossing im-
provements are deemed to be of no as-
certainable net benefit to the railroads 
and there shall be no required railroad 
share of the costs. 

(2) Projects for the reconstruction of 
existing grade separations are deemed 
to generally be of no ascertainable net 
benefit to the railroad and there shall 
be no required railroad share of the 
costs, unless the railroad has a specific 
contractual obligation with the State 
or its political subdivision to share in 
the costs. 

(3) On projects for the elimination of 
existing grade crossings at which ac-
tive warning devices are in place or or-
dered to be installed by a State regu-
latory agency, the railroad share of the 
project costs shall be 5 percent. 

(4) On projects for the elimination of 
existing grade crossings at which ac-
tive warning devices are not in place 
and have not been ordered installed by 
a State regulatory agency, or on 
projects which do not eliminate an ex-
isting crossing, there shall be no re-
quired railroad share of the project 
cost. 

(c) The required railroad share of the 
cost under § 646.210(b)(3) shall be based 
on the costs for preliminary engineer-
ing, right-of-way and construction 
within the limits described below: 

(1) Where a grade crossing is elimi-
nated by grade separation, the struc-
ture and approaches required to transi-
tion to a theoretical highway profile 
which would have been constructed if 
there were no railroad present, for the 
number of lanes on the existing high-
way and in accordance with the cur-
rent design standards of the State 
highway agency. 

(2) Where another facility, such as a 
highway or waterway, requiring a 
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